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Vt{ 'If% Br Wft©-WtqT + qtt6br qsvq mcr { a qt ST WjqT + srit WTf@IfI dtt gmT WIT vwq
gf&qT6qtwft©wqnFOwrwRqq wlavrv6m {, qm f+qtqtv %fRqa8 mm %I

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

vrmvtvn vr lq<twr qTqqX:-

Revision application to Government of India:

(1) #fMnTraQr©Hf&fhM, 1994 =it urn Km+tqqRWqqqmHt + gIt qxqtHura=&
aq-ara % yqq qr'lg # #wta !qftwr BjM VEFtq tIf%, wta vtrrt, fqv#qr©q, tm® ftvRr,
qt'ft +feRC aInT gh TH, +w Tnt, q{f®fF: lroool=&=6tqBftqTfIq :-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid

(q) qttWT4t§TfR +qm+#qVqd}§Tf$rn©T++f%a WTnrnqrwq wrWT% + vr fM
WTnrE+§9twTWn+UV&qTt§qVnt +, wfM w©nrH4rwTH+qT{qtM6rr©T++
nf#tft wvmE tO vm gt WfMT+anqE{ gtI

Ffa an Hal
fn$ '1,& cb Nr6, : 'at :

Da\ n+== /X ii !

I {{ @b };T;}: ::sss: no: :F =: h :a :=0 :y ][pI:I:]r ==:== : :n:THU:Tel ST = U = =roT: :
V e';,\_ L(it+'.@rehouse.

/tv) - VRv+vr§lWa?Trvt%+MfRvvrqqtqrvr@#mwh+vv8r;rw;8qTvqt
®nqq qj@#fth#qTV++qtvnK+wFf+Mny w vtg#MfRT81

\R%%\ in case of any loss of goods where the loss occur in transit from a factory to a

a+
HId
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

(Tr) qR W 6rWf%qf8qT VHV%qTF (+iTvvrl,aq=#)fhlfvf%=n vqrvrq Ol

In case of goods exported outside India export to Nepal or Bhutan1 without
payment of duty.

(q) 3tfhinnm #tunnel-a–r #WTVTTh BK ~+vq#hRaqnr #,T{eat eg aneW d' TV

gTa tH nmb Wmi WW, wftq % gTn qTftaqtwBr qt yr VH+f8vgf8nqq (+ 2) 1998
urtr I09 Zrtrf+3Tf®, WTB-TI

Credit of anY duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed bY the Commissioner (Appeals) on or after, the date appointed under
Sec. 109 of the Finance (No.2) Act, 1998.

(2) hfhr ®iTqT qM (;MtR) fhmPdt, 2001 + fDR 9 % 3tmtaRRRg srm MTV,T-8 + a
vfwff +, tfqv grier + IIft WIly tf+,r fhtTq, + ,hi ,tTy % gla<Rd_wIly oR are,r gTtqr qt a_a
vW ir VT’r afqa wMv fM VTVT qTfitIl wt% vr% vr@r ? vr !@r qfbf + g,M,r %Tlr 35- T +

f+8fftv qt % W + WT % vrq agn-6 vr@n 8 yR $R€FRqTQTI

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied bY two copies each of the OIC) and Order-In-Appeal. It should also be

accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) ftfntTHTqRT hVTqqd+m®quq Trv@ltqrM6v€M©qt 200/-#vTTm7a
©rqfnqd#TH©qln Tr@t@r©6tatlooo/- qt $tVjITTT74tqTVI

The revision application shall be accompanied by a fee of Rs.200/- where' the
amount involved is Rupees One Lac or less and Rs. 1,000/- where-the amount involved
is more than Rupees One Lac.

gMT erM, kaNT WaRT QrvR q4bT q<wftdbl aIFnf©q,or + vfl gIf},T:-

Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) hib wrTqq qrvv qf8for$ 1944 =R wrTr 35-dt/35-v + +nt,r:-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) 3nfRf©vqMq t qaT=Tg!©ni'g@rw#twft@,wftqt%vrq++dhn erv–B, ##br
UTKT efT "+ +TW @ft3fbr qRTfhEar (ftTtZ) qt qf€Ff iFihr =ftfbm, V§TRmR # 2“ Trvr,
<!'IB+T vm, TTn, fiTUTTFR, q§qT@TT-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2''clfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs. 1,000/-, Rs.5,000/- and Rs. 10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.



(3) vfl @ WTt% + q{ IF gTjqft vr wiTtqr gm i at vM ljgr qt4w h fRY =$tv vr TTvm ©if,h
#r+f#n@rmqTf+ RW Qq % BIt ST 'fff% faw vfl qBF+qq+#f8v VqTf+qftwftTfbr

amTf#qwrqtvq@ftvTrHhw©H#tqqqTqvrf%nvmr€ 1

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. I lacs fee of Rs. 100/- for each.

(4) @mrRV Tv–F wf&fhm r970 vqr tRitfb7 qt waNt -1 % 3tmfv f+8fftv f+1' wn ad
qTt©t qr qVwtqT v'rTf+'at fbhm VTf$FTft % wig t & sr+r =gt in vfbn v 6.50 ++ qr @rqrvv
qrg–Bftqawn6bnqTf}ul

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) §q©trtHf#vqTw#qtfhFRrn+qTqfhFft qt wIi #ttvmwrf#afbnwrmeqt MT
Tv–F, hdhruwqqqrwv+8qTmwftTfhRmTfhFwr WfM f+n, 1982 +fRf%ael

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) gNu qrvT,##R®ITqT eren U++qTqtwftdhaIHTf#qPr (fn:)q%yftwftqt b TnT+

q qMrhT (Demand) IT+ +g (Penalty) HT 10% 1{ HRT m:TT HfRqpf el §TRtf%, HfhEmt ]{ WWT

10 Bag WeI (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86

of the Finance Act, 1994)

#'fkr nqrq qral dti +qTqt # #mta, qrTf+@ €hTT q&r gt vFr (Duty Demanded) I

( 1) dv (Section) lID h djl f+UfftT tTfPr;

(2) MIT ma tqqa hfta =Ft rTfPR;

(3) +q8ZhftZfhFft %fhnt6%e@hrtTfRrl

qt if vw 'dft7wftv’+q§+l$vvr#tlqqT+vwft©’qTf8vqrtbfatTIf eTd vnfhn
Tvr it

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs. 10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C

(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994)

hf! p&
fa-$ +_+$ C!1I :RAIWt J

T f/ $@@x%%:\ (i) amount determined under Section 11 D;

b ;( Bg }} % (ii) amount of erroneous Cenvat Credit taken;
Uk %? A/ (iii) amount payable under Rule 6 of the Cenvat Credit Rules.

i(gJtd Br BIker # vR aMy IRq<u1 % wu qd Tv–6 ©qqr erv–r yr q„K RqIRd OatHTr fM ,rT

qr-n+ 10% yTTaTvqt3hq§t%qB®rfR+Tfte€tQqwv bIO% !=T©Tqqt#tvrw[881

\,

Under Central Excise and Service Tax, “Duty demanded” shall include:

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute.”
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F.No. GAPPL/COM/STP/4647/2023-Appeal

ORDER-IN-APPEAL
III

The present appeal has been filed by M/s. Rajeshbhai Dahyabhai Pate,

FF/113, Siddhee-Sarjan, C)pp. Kanak Kala, 100 ft. Ring Road, Vejalpur,

Ahmedabad - 38005 1 (hereinaRer referred to as “the appellant”) against Order-

in-Original No. 49/WS08/AC/KSZ/2023-24 dated 27.04.2023 (hereinafter

referred to as “the impugned order”) passed by the Assistant Commissioner,

Central GST, Division-VIII, Ahmedabad South (hereinafter referred to as “the

adjudicating authority”).

2. Briefly stated, the facts of the case are that the appellant were holding

Service Tax Registration No. AFSPP5644LST001. On scrutiny of the data

received from the Central Board of Direct Taxes (CBDT) for the Financial Year

2015-1 6, it was noticed that there is.difference of value of service amounting to

Rs. 14,48,589/- between the gross value of service provided in the said data and

the gross value of service shown in Service Tax return filed by the appellant for

the FY 2015-16. The appellant were called upon to submit clarification fOI

difference along with supporting documents, for the said period. However, the

appellant had not responded to the letters issued by the department.

2. 1 Subsequently, the appellant were issued Show Cause Notice No.

CGST/WS0801/O&A/TPD(15-16)/AFSPP5644L/2020-21 dated 21.12.2020

demanding Service Tax amounting tO Rs. 2,10,045/- for the period FY 2015-169

under proviso to Sub-Section (1) of'Section 73 of the Finance Act, 1994. The

SC'N also proposed recovery of interest under Section 75 of the Finance Act,

1994; and imposition of penalties under Section 77 and Section 78 of the

Finance Act, 1994.

2.2 ' The Show Cause Notice was adjudicated, ex-parte3 vide the impugned

order by the adjudicating authority wherein the demand of Sewice Tax

amounting to Rs. 2310l045/- was confirmed under proviso to Sub-Section (1) of

Section 73 of the Finance Act, 1994 along with Interest under Section 75 of the

T"”““"'“”:’©;:T''“



F.No. GAPPL/COM/STP/4647/2023-Appeal

2,10,045/- was imposed on the appellant under Section 78 of the Finance Act,

1994; and (ii) Penalty of Rs. 10,000/- was imposed on the appe'llant under

Section 77(2) of the Finance Act, 1994.

\\

3. Being aggrieved with the impugned order passed by the adjudicating

authority, the appellant have preferred the present appeal inter alia on the

following grounds:

o The appellant above named is a farmer and acts as commission agent in trading

of agricultural produce in APMC market also. The appellant is registered under

Service Tax Rules and had filed ST-3 returns regularly.

e The appellant submits that the difference in value as mentioned in ITR and ST-

3 return noticed by the department has not been investigated by the department.

The department failed to ascertain and confirm as to whether the income shown

in ITR was received from taxable service provided by the appellant. However,

the show cause notice has been issued in violation of the instruction issued by

the Government. Central Board of Indirect Taxes & Customs has issued various

instruction on 01.04.2021, 23.04.2021 and 26.10.2021 to issue show cause

notices based on the difference in ITR-TDS data and service tax returns only

aiier proper verification of facts. It was also urged that in case show cause

notices have already been issued, the adjudicating authority is expected to pass

a judicious order after verification of facts.

a The appellant submits that the adjudicating authority has not even gone through

the Income Tax Return filed by the appellant before deciding that the difference

in income shown in ITR and ST-3 is from any taxable service so as to confirm

service tax by the impugned order. Had he gone through the Income Tax return

or at least glanced at the submission made by the appellant it would have

known to him that the differential income was Agricultural income as shown in

the profit and loss account and Income Tax return filed by him.

Appellant submits that the difference in income arrived at by the adjudicating

authority amounting to Rs.14,48,589/-, on -which he confirmed demand of

service tax, is agricultural income i.e income from sale of agricultural produce.

An amount of Rs.14,48,589/- is shown in the profi_t and loss account of the

appellant for the F. Y 20 15- 16 as income from%W.W&\the same amount

a
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F.No. GAPPL/COM/STP/4647/2023-Appeal

is shown in the Income Tax Return also as income from agriculture and claimed

exemption from income tax. The appellant submits that since the agricultural

income is from sale of agricultural produce, the same is not a service as defined

under Section 668(44) of the Finance Act, 1994 and hence not exigible to levy

of service tax.

' The appellant submits that transfer of title of goods i.e. sale of goods is not

included in the definition of'service’. As the income of Rs.14,48,589/- shown in

the profit and loss account and Income Tax return is from sale of agricultural

produce, the impugned order demanding service tax on such sale of goods is not

sustainable under law.

' Reconciliation Statement with the reply submitted on 2% April 2021 as under:

b

Particulars

Agriculture Income

Brokerage Income

Total Income

Value Declared in Service Tax Return

Difference in STR and ITR

Amount

1448589

693732

2141961

693372

1448589

o Appellant submits that he had already paid service tax on brokerage income of

Rs,6,93,372/- and filed ST-3 returns regularly. Income of Rs. 14,48,589/- is not

from providing any service and hence it was not required to show the said

amount in ST-3 return. As show cause notice was issued without verification of

any records of the appellant and the adjudicating authority has issued the

impugned order without adducing any evidence of the appellant providing

taxable service and without ascertaining that the income has earned from any

taxable service, the inrpugned order is not sustainable and is required to be

quashed and set aside.

o The appellant further submits that the books of account and other documents

were audited by the department. The Qfficers from the office of Commissioner

of CGST, Audit, Ahmedabad had audited the records of the appellant for the

period from October 2014 to June 2017 on 13.01.2020 and no objection was

.raised. Copy of Audit Report No. 1442/2019-20 dated 23.03.2020 is appended

to this appeal as Exhibit-E. When the records have already been audited by the

departments it cannot be alleged that the appellant had suppressed vital facts

from the department and he„ce the d,m;'ii invoking extended

{}



F.No. GAPPL/COM/STP/4647/2023-Appeal

4. Personal hearing in the case was held on 12.03.2024. Shri Rajeshbhai

Dahyabhai Patel, Chartered Accountant, appeared on behalf of the appellant for

personal hearing. He informed that the difference is due to agriculture income

which is not liable to service tax. Service tax Audit was also conducted. No

objection was found.
+

5. 1 have carefully gone through the facts of the case, grounds of appeal,

submissions made in the Appeal Memorandum, additional written submission,

during the course of personal hearing and documents available on record. The-

issue to be decided in the present appeal is whether the impugned order passed

by the adjudicating authority, confirming the demand of service tax against the

appellant along with interest and penalty, in the facts and circumstance of the

case, is legal and proper or otherwise. The demand pertains to the period FY

2015-16.

6. It is observed that the main contentions of the appellant in the appeal

memorandum are that (i) that the adjudicating authority has ignored

departmental audit report for the period October-2014 to June -2017, in which

the period under dispute is already Covered; and (ii) the difference in the income

as per IT data and the service tax return filed by them was on account of

agriculture income which is not liable to service tax.

7.. On verification of the Balance Sheet and P&l Account, I find that

the appellant sold the agriculture produce worth Rs. 14,48,589/- during the

FY 2015-16. The said income has' been made the appellant from the

agriculture produce and falls under negative list of services under Section

66D of the Finance Act, 1994.

8. Further, on verification of the Final Audit Report No. 1442/2019-20-

Service Tax dated 23.03.2020, 1 find that the audit officer conducted audit for

the period from October-2014 to June-2017 and NIL Para raised in the said

FAR. Since, no objection was found by the Aug::e time of Audit and

thus, FAR found to be concluded. A',-{/REg,bq
)
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F.No. (JAP PL/COM/STP/4647/2023-Appeal

O. . In view of the above, I am of the considered view that when the audit of

the financial records of the appellant has already been conducted for the period

under dispute and the appellant had paid the required service tax for the said

period in their ST-3 Return and no objection was found during the audit, the

present show cause notice is not legally sustainable and is required to be

concluded as the same period already covered under the audit. The impugned

order confirming the demand of service tax on the basis of present show cause

notice is also required to be set aside. Since the demand of service tax is not

sustainable on merits, there does not arise any question of charging interest or

imposing penalties in the case.

10. Accordingly, I set aside the impugned order and allow the appeal filed by

the appellant.

11. ntH%ataqTT6#dRu{nta%rf#RTTNaqaa8#:&fBMarartl

The appeal filed by the appellant stands disposed of in above terms.

4Datel

'i ( lei in

ad THa, a§qqT©T€

By REGD/SPEED POST A/D

' M/s Rajeshbhai Dahyabhai Pate,

FF/ 113, Siddhee-Sarjan, opp. Kanak Kala,

100 ft. Ring Road, Vejalpur,
Ahmedabad - 38005 1.
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Copy to :

1 . The Principal Chief Commissioner, CGST and Central Excise, Ahmedabad.

2. The Commissioner, CGST and Central Excise, Ahmedabad South.

3 . The Deputy/Assistant Commissioner (RRA), CGST and Central Excise, Ahmedabad South.

4. The Assistant Commissioner, CGST & CEX, Division - VIII, Ahmedabad South

Comrnissionerate.

The Superintendent (Systems), CGST, Appeals, Ahmedabad, for publication of OIA on

website.

Rs/ Guard file.
7. PA File.
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